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Sub-contractor Addition and Substitution
Policy and Procedure

Purpose

The purpose of this Policy is to state the policies and practices which all City
departments should follow to obtain the previous written Board of Control consent
required for a City contractor to add a subcontractor, or to substitute one subcontractor
for another subcontractor, under a City contract.

Policy and Procedure

Each subcontractor proposed for a City contract, whether for a purchase, public
improvement, or professional services, must be approved by the Board of Control (the
“BOC”) prior to the commencement of work and or services by the subcontractor.
Subcontractor approval will be considered by the BOC upon recommendation of the
department Director. A subcontractor identified as a certified Cleveland-Area Small
Business (“CSB”), a Minority Business Enterprise (“MBE”), or a Female Business
Enterprise (“FBE”) (each generically also a “certified sub-contractor”) proposed for a
contract, whether as an additional or substitute subcontractor, must also be verified as
such by the Office of Equal Opportunity (“OEO”).

Note: The City assumes no obligation to pay, and will not pay, a contractor for
any work and or services performed by a sub-contractor on the contract prior to
Board of Control approval of that sub-contractor.

Except upon occurrence of an emergency requiring immediate use of a subcontractor to
prevent an interruption of public service or endangerment of public health, safety or
welfare as declared and determined solely by the Director, the prime contractor is
responsible for submitting all required supporting documentation to the contracting
department Director, through the designated Project Manager for the contract (the
“Project Manager”), if any, no less than 3 (three) weeks in advance of the date the
additional or substitute subcontractor is needed on the project, to allow time for internal
and BOC approvals without delay or interruption of the project.

Note: The Director will not grant any City contractor additional time to meet
project deadlines, and will not authorize or pay additional compensation or delay
damages of any kind arising from the contractor’s inability to add or substitute a
subcontractor because the contractor failed to submit the approval request and
supporting documentation at least 3 (three) weeks in advance of the date the
additional or substitute sub-contractor is needed.



The contracting department Project Manager, if any, for a particular contract will serve,
on behalf of the department Director, as the primary contact for the prime contractor.
The contracting department Director is responsible for assessing the completeness and
sufficiency of the supporting documentation received from the prime contractor and
subcontractor, for timely processing of the documentation through the appropriate
internal department review(s) and approval(s) and forwarding to the OEQ, if required,
for evaluation and approval prior to any placement on the Board of Control agenda and
for submitting the appropriate Board of Control resolution for approval.

Substitution for a Certified Subcontractor. A contractor must provide the contracting
department director, through the Project Manager, written justification for any proposed
substitution for a certified sub-contractor.

When obtaining one or more substitutes for a certified subcontractor, a contractor shall
make a good-faith effort to fulfill or exceed its original certified subcontractor
utilization commitment or the contract goal(s) for the contract, whichever is greater.
(Section 187.13 C.0.) The contractor shall document its good-faith effort by submitting
complete, revised OEO Schedules 2 and 3 to the contracting department Director,
through the Project Manager, with its request to the City for approval.

Note: The OEOQO shall evaluate each subcontractor addition and substitution for
increased CSB, MBE, or FBE participation even if the original contract had no
certified sub-contractor participation.

Federally Funded Projects. For projects funded directly or indirectly by the federal
government where the contracting department is responsible for monitoring
Disadvantaged Business Enterprise ("DBE") participation, the department’s monitoring
unit shall perform the role otherwise performed by OEO. The supporting documentation
for the evaluation and approval of an additional or substitute DBE subcontractor must
be forwarded to OEO for information purposes. The department Director shall also
submit any necessary supporting documentation with its request for Board of Control
approval.

Monitoring and Enforcement. The Project Manager shall, under direction of the
department Director, verify that the contractor’s subcontractor utilization complies with
the Board of Control’s subcontractor approval(s) by reviewing the contractor’s
documentation and by worksite visits. The presence on the Project worksite of any
subcontractor not previously approved by the Board of Control shall be immediately
reported to the department Director for action.

The Project Manager shall maintain copies of all verification records in the contracting
department.

Penalties for Non-Compliance. The Project Manager will document and report any
findings of non-compliance with this Policy by a contractor to the contracting



department Director. The department Director will then submit a copy of the findings,
and a recommendation for action or no action, to the Director of Law. If non-
compliance with Chapter 187 C.O. is found regarding a certified sub-contractor, the
department Director must also submit a copy of the findings to the Director of the OEO

for determination of sanction(s) or penalty (ies) under that chapter and/or under the
contract terms.
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Ordinance No.1660-A-09

{As a substitts for Ord. No. 1660-08) To supplement the Codified ouﬂnances of

Cleveland, Ohlo, 1976, by enacting new Sections
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Ordinance No.1660-A~09

{As a substitute for Ord. No. 1660-09)

Mayor Jackson and
Council Member Clmperman

; ()  The OEO Director shall malntaln complete and accurate records of the use
of Local Producers or Local-Food Purchaser’s or Local Sustalnable Businasses’ goods, .
materials, supplles, or services In performance of the Contracting Department's
Contracts, Induding the dollar value of orders supplied by Local Producers or Local-Food
Purchasers or Local Sustalnable Businesses, the nature of the goods, materials,
supplies, or services provided, and the name and address, and the qualifications of each
Local Producer or Local-Food Purchaser or Local Sustalnable Business as such.

M&mmm

The Commissioner and each Contracting Department shall:

(a)  Endeavor to maximize the purchase of Lol Producers, Lozl-Food
Purchasers, and Local Sustainable Businesses goods, materials, supplles, or services In
Contracts of $10,000 or less; and

(b)  Develop fists of Lol Producers, Local-Food Purchasers, and Loca(
Sustalnable Businesses for whaose goods, materfals, supplles, or services the City
typlcally contracts.

‘money from or throligh the City for the Purpose of contracting with Business

to perform projects In the City, shall encourage Business Enterprises to
comply with the provislons of this Chapter In awarding, administering, and
implementing the contracts, :

Section 187A,.99 Violations: Penalty
(@  No Person shall wilifully falsify, conceal or cover up by a trick, scheme, or

device a material fact, or make any false, fiditious, or fraudulent statements or :
representations or make use of any false writing or document knowing the same to
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Ordinance No.1660-A-09

(As a substituta for Ord, No. 1660-09)

Mayor Jackson and -
Council Member Gimperman

Section 187A.01 Definitions of Terms
As used in this Chapter, the following words, phrases, and terms shall be defined
as set forth below:

()  “Bldder” means a Person offering or proposing-to contract with the City
respectively In response to an Invitation to bid or to a request for proposals,
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. {©)  "Business Enterprise” means a firm, sole proprietorship, partnership,
- @ssoclation, corporation, company, or other business entity of any kind Including, but
not limited to, a fimited liability corporation, Incorperated professional assoclation, joint
venture, estate, or trust, .

(d) _ "City” means the City of Cleveland, Ohic.
(€) “Commerdally Useful Function” means when a Local Producer or Local-
Food Purchaser:

(1)  Assumes the actual and contractual responsibliity for fumishing the
supplles or materials; )

(2) Isrecognized asa provider of the contracted supplies and materfals
by the Industry Involved:

(3) Ownsorleasesa warehouse, yard, bullding or ather faciiities for
stocking Inventory or otherwise conducts busfness In @ manner which Is usual
and customary In the Industry and market for the supplies or materfals; and

(4)  Distributes, delivers, and services products primarily with its own
staff andfor equipment.

()  “Commissloner” means the Commilssioner of Purchases and Supplies or
the Commissioner’s designee.

{g) “Contract” meansa binding agreement executed on or after the effective
date of this Local Producer, Local-Food Purchaser, and Sustalnable Buslness Preference
Code by which the City efther grants a privilege or Is committed to expend or does ’
expend Its funds or other resources, orconfers a benefit having monetary value
Induding, but not limted to, a grant, loan, Interest In real or personal property, or tax
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Ordinance No.1660-A-09

{As a substltute for Ord. No. 1660-09)

Mayor Jackson and
Council Memb.er Cimperman

Incentive In any form for or In,connection with any work, project, or public purpose
including, but not limited to, a contract for the: :

(1)  Construction of any public Improvement, Including change orders or
subsidiary agreements approved by the City during the performance of such
Construction; '

(2)  Purchase of personal property:
(3)  Purchase of any supplies, equipment or services; o
(49)  Lease of any personal property.

“Contract” shall Include a binding agreement, funded or benefited by the City,
between a party to a Contract and a third party, but shall exclude contracts with other
public entitles, except as provided In Section 187.08.

(h)  “Contracting Department” includes any administrative department under
charge of the Mayor or any office, board, or commission treated or construed as a
department of Clty government for any purpose under the Charter or ordinances-of the
" City for the benefit or program of which the City enters.into a particular Contract,

() “Contractor” means a separate or distinguishabie Business Enterprise
employing one or more persons and participating In the performance of a Contract and
shall Indude a Person In privity of contract with a Contractor for Implementation of a
Contract, ' :

()  “Director” means the offidal authorized enter Into a Contract on behalf
of a particular Contracting Department, ' .

(K)- ., Evaluation; Cragl p

Ealuation erelts doss et sy b
the Coﬂﬁ’é&‘ﬂked:ted”'i;agw ‘on mePJbPOSEL

() "Local Contracting-Market" or "Contracting Market” means the geographic
market area conslsting of Cuyahoga County, Geauga County, Lake County, Loraln -
County, and Medina Courtty, Ohio; provided, however, that with respect to qrowers or
producers of food only, the geographlc market area shall Include: Erle County, Huron
County, Richland County, Ashland County, Wayne County, Holmes County, Stark
County, Summit County, Portage County, and Tuscarawas County.

(M) “Local Food™ means and Includes food that Is grown, extracted, prodiiced,
recyded or manufactured within the Logal Contracting Market.

(n)  “Local Producer, Local-Food Purchaser, and Sustainable Business
Preference Code”, “Preference Code”, “Code” or “Chapter” means all of the-provisions
of this Chapter 187A of the Codified Ordinances of Cleveland, Ohlo, 1976.



Ordinance No.1660-A-09

{As a substltute for Ord. No. 1660-09)

Mayor Jackson and
Council Member Clmperman

{0) “Local Producer” means a Person that:

(1) haslts principal office (headquarters) located physically In the Local
Contracting Market and whose highest executive officers and highest fevel
managers maintaln thelr offices and perform thelr respective executive and
managerial functions and duties In the Local Contracting Market; and

(2) A grows food or fabricates goods, whether or not finished,
from organlc or raw materials; :

B.  processes goods, materals, food or other products so as to
increase thelr commerdal value by not less than 509%;

C.  supplles goods by performing a Commerdally Usefid
Function; or :

D.  provides, by Its qualified full-time employees, malntenance,
repalr, personal, or professional services,

p)  “Local-Food Purchaser” means a Business Enterprise that, In
Implementation of its City contract, purchases Local Food In an amouht comprising not:
less than twenty percent (20%) of the Business Enterprise’s City Contract amount.

(@ "Local Sustalnable Business” means a Business Enterprise that:

(1) has Its principal office (headquarters) Incated physically In the Local
Contracting Market and whose highest exeative officers and highest Jeve
managers maintain thelr offices and perform thelr respective-executive and
managerial functions and duties In the Local Contracting Market: and

(2) has established sustainability goals for ftself and Is a member of or
signatory to a nationally-recognized sustalnability program, which goals and
program have been determined acceptable by the City Chief of Sustalnabllity or
other officer designated by the Mayor.

(")  “OEO Director” means the Director of the Office of Equal Opportuntty of
the City.

(s}  “Person” means and Includes a natural person, a Business. Enterprise or
other entity, unless the conbext: or usage requires otherwlse.

(2)  Application of Bid Discount- A Contracting Department‘shal{ apply a Bid
Discount of twg percent-(2%) to a bid recelved from a Local Producet; twaq percent
(2%) to a bid ¥ecaived from 5 Lot Sustiebie Bbiness; and two-pereent (2%) to a
Bid recelved from a Local-Food Purchasaf; provigitt fhie'the inepdrmL it Bid
Distolint applied under this division (a) shall not exceed foir pércant (4%). “Bld
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Ordiﬁance No.1660-A-09

(As a substituta for Ord. No. 1650-03)

Mayor Jéckson and
Council Member Cimperman

Discounts-applied under this division (a) shall be In addltion to any Bld Discount applied
under Sections 187.03 and 187.05. The maximur amount of any Bld Discounts applied
to-a bid under this division (a) shall not excesd $50,000.00, provided, however, that the
maximum cumulative amount of all Bid Discounts applied to the bid under this divislon
(a) and under Sections 167.03 and 187.05 shall not exceed $75,000.00.

(b) _ Application.of Evaluation Credit - A Captracting, partment shall apply. an
mgné‘n t-Of twd percent (2%) of the tatal pt:_lnts awd forap EHe

atlved o a Leigal:Preduears two pertent (%) of the intal polrits. awahlel st
propufial sEadived Tt a LeGH Sidainable Biifinsss and B &;&f@%) of%é%}ét
Polnts awarded for a proposal recelved from FLpEdl-Food W;—-pmﬁﬁ%e. i
maxirmum total Evaluation Credit applied under this division (b shill Aot excéed four
pertent (49%),

Monitoring

(@) Inaddition to those dutles spedfied In Section 123.08 and Section 187.02,
the OEO Director, through the Office of Equal Opportunity employees as hecessary,
shall Implement and enforce the provisions of this Code. The OEO Director's dutles
shall Indude, but not: be limited to:

(2)  Notifying an affected Contracting Department that the certificate or
approval pettaining to a particular person Is or Is not' aurrently effective with
respect to the matters for which the same were Issued;

(3) . Inltiating and recelving coinp_fafms of non-compliance with this
Code; and )

(4)  Investigating complaints pertalning to non-compliance with this
Code and recommending appropriate sancHons.

reasonably necessary to determine Its statys as g Local Producer or Local-Food
Purchaser or Local Sustalnable Business In the performance of Its Contract.



Ordinance No.1660-A-09

(As a2 substituts for Ord. No.'1 660-09)

Mayor Jackson and
Council Member Cimperman

contain any false, fictitious, or fraudulent statement or entry in any matter administered
_ under this Chapter,

(b)  No Person shall fraudulently obtaln, attempt to obtaln, or ald another
Person fraudulently obtalning or attempting to obtaln a Loeal Producer’s or Locak-Food
Purchaser’s or Local Sustalnable Business’ Bid Discount or Evaluation Credit,

(©  Any Person who violates the provistons of this section Is gulity of a
misdemeanor of the first degree.

" (d)  In addition to othef remedies avallable with respect to viofations of
divisions (a) and (b} of this section, the OFD Director may recomrend to a Contracting
Department Director, and a Contracting Department. Director may:

(1) Recommend to the Director of Law that the City take such legal
action, whether civil or crimiial, as the Director of Law deems appropriate;

-+ (2) - Disqualify-a Bldder, Contractor, or other Busingss Enterprise from
- . eligibility as Contractor, subcontractor, orLocal Producer or Local-Food Purchaser
- or Local Sustalnable Business for providing goods, materals, supplies, or services
L to the City Tor a perfod riot to excaed two (2) years;or -

(3) Makea clalm for payment of damages, Induding but not limited to
any liquidated damages specified In the Contract. .

Saction.2, That Sections 187A.01 to 167A.06 and 187A.99 of the Codified
Ordirfarices of Cleveland, Ohlo, 1576, shall take effect and be In force sixty (60) days
after passage of this ordinance. ' ) '

Section 3, That this ordinance shall take effect and be In force from and after
the earflest perod.allowed by law. '

JBM:RFH:n!
01-25-10

FOR: Mayor Jackson



Exhibit “C”

Contract Provision Guidelines for Obligated Sponsors and
Airport Improvement Program Projects

BREACH OF CONTRACT TERMS

This provision is required for all contracts that exceed the simplified acquisition threshold as stated in 2 CFR
Part 200, Appendix II (A). This threshold is occasionally adjusted for inflation and is now equal to $150,000.

Any violation or breach of terms of this contract on the part of the Contractor or its subcontractors may
result in the suspension or termination of this contract or such other action that may be necessary to
enforce the rights of the parties of this agreement.

Owner will provide Contractor written notice that describes the nature of the breach and corrective
actions the Contractor must undertake in order to avoid termination of the contract. Owner reserves the
right to withhold payments to Contractor until such time the Contractor corrects the breach or the Owner
elects to terminate the contract. The Owner’s notice will identify a specific date by which the Contractor
must correct the breach. Owner may proceed with termination of the contract if the Contractor fails to
correct the breach by the deadline indicated in the Owner’s notice.

The duties and obligations imposed by the Contract Documents and the rights and remedies available
thereunder are in addition to, and not a limitation of, any duties, obligations, rights and remedies
otherwise imposed or available by law.



GENERAL CIVIL RIGHTS PROVISIONS

The Contractor agrees to comply with pertinent statutes, Executive Orders and such rules as are
promulgated to ensure that no person shall, on the grounds of race, creed, color, national origin, sex,
age, or disability be excluded from participating in any activity conducted with or benefiting from
Federal assistance.

This provision binds the Contractor and subcontractors from the bid solicitation period through the
completion of the contract. This provision is in addition to that required by Title VI of the Civil Rights
Act of 1964.

TITLE VI SOLICITATION NOTICE:

The City of Cleveland, in accordance with the provisions of Title VI of the Civil Rights Act of 1964 (78
Stat. 252, 42 USC §§ 2000d to 2000d-4) and the Regulations, hereby notifies all bidders or offerors that it
will affirmatively ensure that any contract entered into pursuant to this advertisement, disadvantaged
business enterprises (or airport concession disadvantaged business enterprises if this Agreement is a
Concessions Agreement) will be afforded full and fair opportunity to submit bids in response to this
invitation and will not be discriminated against on the grounds of race, color, or national origin in
consideration for an award.

COMPLIANCE WITH NONDISCRIMINATION REQUIREMENTS:

During the performance of this contract, the Contractor, for itself, its assignees, and successors in
interest (hereinafter referred to as the “Contractor™), agrees as follows:

1. Compliance with Regulations: The Contractor (hereinafter includes consultants) will
comply with the Title VI List of Pertinent Nondiscrimination Acts and Authorities, as they
may be amended from time to time, which are herein incorporated by reference and made a
part of this contract.

2. Nondiscrimination: The Contractor, with regard to the work performed by it during the
contract, will not discriminate on the grounds of race, color, or national origin in the selection
and retention of subcontractors, including procurements of materials and leases of equipment.
The Contractor will not participate directly or indirectly in the discrimination prohibited by
the Nondiscrimination Acts and Authorities, including employment practices when the
contract covers any activity, project, or program set forth in Appendix B of 49 CFR part 21.

3. Solicitations for Subcontracts, including Procurements of Materials and Equipment: In
all solicitations, either by competitive bidding or negotiation made by the Contractor for work
to be performed under a subcontract, including procurements of materials, or leases of
equipment, each potential subcontractor or supplier will be notified by the Contractor of the
contractor’s obligations under this contract and the Nondiscrimination Acts and Authorities
on the grounds of race, color, or national origin.

4. Information and Reports: The Contractor will provide all information and reports required
by the Acts, the Regulations, and directives issued pursuant thereto and will permit access to
its books, records, accounts, other sources of information, and its facilities as may be
determined by the sponsor or the Federal Aviation Administration to be pertinent to ascertain
compliance with such Nondiscrimination Acts and Authorities and instructions. Where any
information required of a contractor is in the exclusive possession of another who fails or
refuses to furnish the information, the Contractor will so certify to the sponsor or the Federal



Aviation Administration, as appropriate, and will set forth what efforts it has made to obtain
the information.

Sanctions for Noncompliance: In the event of a Contractor’s noncompliance with the non-
discrimination provisions of this contract, the sponsor will impose such contract sanctions as
it or the Federal Aviation Administration may determine to be appropriate, including, but not
limited to:

a. Withholding payments to the Contractor under the contract until the Contractor
complies; and/or

b. Cancelling, terminating, or suspending a contract, in whole or in part.

Incorporation of Provisions: The Contractor will include the provisions of paragraphs one
through six in every subcontract, including procurements of materials and leases of
equipment, unless exempt by the Acts, the Regulations, and directives issued pursuant
thereto. The Contractor will take action with respect to any subcontract or procurement as
the sponsor or the Federal Aviation Administration may direct as a means of enforcing such
provisions including sanctions for noncompliance. Provided, that if the Contractor becomes
involved in, or is threatened with litigation by a subcontractor, or supplier because of such
direction, the Contractor may request the sponsor to enter into any litigation to protect the
interests of the sponsor. In addition, the Contractor may request the United States to enter

into the litigation to protect the interests of the United States.

TITLE VI LIST OF PERTINENT NONDISCRIMINATION ACTS AND

AUTHORITIES

During the performance of this contract, the Contractor, for itself, its assignees, and successors in
interest (hereinafter referred to as the “Contractor”) agrees to comply with the following non-
discrimination statutes and authorities; including but not limited to:

Title VI of the Civil Rights Act of 1964 (42 USC § 2000d et seq., 78 stat. 252) (prohibits
discrimination on the basis of race, color, national origin);

49 CFR part 21 (Non-discrimination in Federally-assisted programs of the Department of
Transportation—Effectuation of Title VI of the Civil Rights Act of 1964);

The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, (42 USC

§ 4601) (prohibits unfair treatment of persons displaced or whose property has been acquired
because of Federal or Federal-aid programs and projects);

Section 504 of the Rehabilitation Act of 1973 (29 USC § 794 et seq.), as amended (prohibits
discrimination on the basis of disability); and 49 CFR part 27;

The Age Discrimination Act of 1975, as amended (42 USC § 6101 et seq.) (prohibits
discrimination on the basis of age);

Airport and Airway Improvement Act of 1982 (49 USC § 471, Section 47123), as amended
(prohibits discrimination based on race, creed, color, national origin, or sex);

The Civil Rights Restoration Act of 1987 (PL 100-209) (broadened the scope, coverage and

applicability of Title VI of the Civil Rights Act of 1964, the Age Discrimination Act of 1975 and
Section 504 of the Rehabilitation Act of 1973, by expanding the definition of the terms “programs

or activities” to include all of the programs or activities of the Federal-aid recipients, sub-
recipients and contractors, whether such programs or activities are Federally funded or not);

Titles II and III of the Americans with Disabilities Act of 1990, which prohibit discrimination on
the basis of disability in the operation of public entities, public and private transportation systems,



places of public accommodation, and certain testing entities (42 USC §§ 12131 — 12189) as
implemented by U.S. Department of Transportation regulations at 49 CFR parts 37 and 38;

e The Federal Aviation Administration’s Nondiscrimination statute (49 USC § 47123) (prohibits
discrimination on the basis of race, color, national origin, and sex);

e Executive Order 12898, Federal Actions to Address Environmental Justice in Minority
Populations and Low-Income Populations, which ensures nondiscrimination against minority
populations by discouraging programs, policies, and activities with disproportionately high and
adverse human health or environmental effects on minority and low-income populations;

e Executive Order 13166, Improving Access to Services for Persons with Limited English
Proficiency, and resulting agency guidance, national origin discrimination includes discrimination
because of limited English proficiency (LEP). To ensure compliance with Title VI, you must

take reasonable steps to ensure that LEP persons have meaningful access to your programs (70
Fed. Reg. at 74087 to 74100);

e Title IX of the Education Amendments of 1972, as amended, which prohibits you from
discriminating because of sex in education programs or activities (20 USC 1681 et seq).

CLEAN AIR AND WATER POLLUTION CONTROL

This provision is required if the Agreement and lower tier contracts exceed $150,000.

Contractor agrees to comply with all applicable standards, orders, and regulations issued pursuant to the
Clean Air Act (42 USC § 740-7671q) and the Federal Water Pollution Control Act as amended (33 USC
§ 1251-1387). The Contractor agrees to report any violation to the Owner immediately upon discovery.
The Owner assumes responsibility for notifying the Environmental Protection Agency (EPA) and the
Federal Aviation Administration.

Contractor must include this requirement in all subcontracts that exceeds $150,000.

CONTRACT WORKHOURS AND SAFETY STANDARDS ACT
REQUIREMENTS

This provision applies if the Agreement exceeds $100,000 and employs laborers, mechanics, watchmen,
and guards. This includes members of survey crews and exploratory drilling operations.

1. Overtime Requirements.

No contractor or subcontractor contracting for any part of the contract work which may require or
involve the employment of laborers or mechanics shall require or permit any such laborer or mechanic,
including watchmen and guards, in any workweek in which he or she is employed on such work to work
in excess of forty hours in such workweek unless such laborer or mechanic receives compensation at a
rate not less than one and one-half times the basic rate of pay for all hours worked in excess of forty
hours in such workweek.

2. Violation; Liability for Unpaid Wages; Liquidated Damages.

In the event of any violation of the clause set forth in paragraph (1) of this clause, the Contractor and
any subcontractor responsible therefor shall be liable for the unpaid wages. In addition, such contractor
and subcontractor shall be liable to the United States (in the case of work done under contract for the
District of Columbia or a territory, to such District or to such territory), for liquidated damages. Such
liquidated damages shall be computed with respect to each individual laborer or mechanic, including
watchmen and guards, employed in violation of the clause set forth in paragraph (1) of this clause, in the



sum of $10 for each calendar day on which such individual was required or permitted to work in excess
of the standard workweek of forty hours without payment of the overtime wages required, by the clause
set forth in paragraph (1) of this clause.

3. Withholding for Unpaid Wages and Liquidated Damages.

The Federal Aviation Administration (FAA) or the Owner shall upon its own action or upon written
request of an authorized representative of the Department of Labor withhold or cause to be withheld,
from any moneys payable on account of work performed by the contractor or subcontractor under any
such contract or any other Federal contract with the same prime contractor, or any other federally
assisted contract subject to the Contract Work Hours and Safety Standards Act, which is held by the
same prime contractor, such sums as may be determined to be necessary to satisfy any liabilities of such
contractor or subcontractor for unpaid wages and liquidated damages as provided in the clause set forth
in paragraph (2) of this clause.

4. Subcontractors.

The Contractor or subcontractor shall insert in any subcontracts the clauses set forth in paragraphs (1)
through (4) and also a clause requiring the subcontractor to include these clauses in any lower tier
subcontracts. The prime contractor shall be responsible for compliance by any subcontractor or lower
tier subcontractor with the clauses set forth in paragraphs (1) through (4) of this clause.

DISADVANTAGED BUSINESS ENTERPRISE
Information Submitted as a matter of bidder responsiveness:

The Owner’s award of this contract is conditioned upon Bidder or Offeror satisfying the good faith
effort requirements of 49 CFR §26.53.

As a condition of bid responsiveness, the Bidder or Offeror must submit the following information with
its proposal on the forms provided herein:

1) The names and addresses of Disadvantaged Business Enterprise (DBE) firms that will participate
in the contract;

2) A description of the work that each DBE firm will perform;

3) The dollar amount of the participation of each DBE firm listed under (1)

4) Written statement from Bidder or Offeror that attests their commitment to use the DBE firm(s)
listed under (1) to meet the Owner’s project goal; and

5) If Bidder or Offeror cannot meet the advertised project DBE goal, evidence of good faith efforts
undertaken by the Bidder or Offeror as described in appendix A to 49 CFR part 26.

Information submitted as a matter of bidder responsibility:

The Owner’s award of this contract is conditioned upon Bidder or Offeror satisfying the good faith
effort requirements of 49 CFR §26.53.

The successful Bidder or Offeror must provide written confirmation of participation from each of the
DBE firms the Bidder or Offeror lists in its commitment within five days after bid opening.

1) The names and addresses of Disadvantaged Business Enterprise (DBE) firms that will participate
in the contract;
2) A description of the work that each DBE firm will perform;



3) The dollar amount of the participation of each DBE firm listed under (1)

4) Written statement from Bidder or Offeror that attests their commitment to use the DBE firm(s)
listed under (1) to meet the Owner’s project goal; and

5) If Bidder or Offeror cannot meet the advertised project DBE goal, evidence of good faith efforts
undertaken by the Bidder or Offeror as described in appendix A to 49 CFR part 26.

SOLICITATION LANGUAGE (RACE/GENDER NEUTRAL MEANS)

The requirements of 49 CFR part 26 apply to this contract. It is the policy of the Department of Port
Control to practice nondiscrimination based on race, color, sex, or national origin in the award or
performance of this contract. The Owner encourages participation by all firms qualifying under this
solicitation regardless of business size or ownership.

DISADVANTAGED BUSINESS ENTERPRISES

Contract Assurance (§ 26.13) —

The Contractor or subcontractor shall not discriminate on the basis of race, color, national origin, or sex
in the performance of this contract. The Contractor shall carry out applicable requirements of 49 CFR
part 26 in the award and administration of Department of Transportation-assisted contracts. Failure by
the Contractor to carry out these requirements is a material breach of this contract, which may result in
the termination of this contract or such other remedy as the Owner deems appropriate, which may
include, but is not limited to:

1) Withholding monthly progress payments;

2) Assessing sanctions;

3) Liquidated damages; and/or

4) Disqualifying the Contractor from future bidding as non-responsible.

Prompt Payment (§26.29) — The prime contractor agrees to pay each subcontractor under this prime
contract for satisfactory performance of its contract no later than 10 days from the receipt of each
payment the prime contractor receives from the Department of Port Control. The prime contractor
agrees further to return retainage payments to each subcontractor within 10 days after the
subcontractor’s work is satisfactorily completed. Any delay or postponement of payment from the above
referenced time frame may occur only for good cause following written approval of the Department of
Port Control. This clause applies to both DBE and non-DBE subcontractors. Failure to comply with
these prompt payment requirements is a breach of the Contract, which may lead to any remedies
permitted under law, including, but not limited to Contractor debarment.

EQUAL OPPORTUNITY CLAUSE

This section applies if the dollar amount of the Agreement exceeds 310,000.
During the performance of this contract, the Contractor agrees as follows:

(1) The Contractor will not discriminate against any employee or applicant for employment because of
race, color, religion, sex, or national origin. The Contractor will take affirmative action to ensure that
applicants are employed, and that employees are treated during employment, without regard to their
race, color, religion, sex, sexual orientation, gender identify, or national origin. Such action shall



include, but not be limited to, the following: employment, upgrading, demotion, or transfer; recruitment
or recruitment advertising; layoff, or termination; rates of pay or other forms of compensation; and
selection for training, including apprenticeship. The Contractor agrees to post in conspicuous places,
available to employees and applicants for employment, notices to be provided setting forth the
provisions of this nondiscrimination clause.

(2) The Contractor will, in all solicitations or advertisements for employees placed by or on behalf of
the Contractor, state that all qualified applicants will receive considerations for employment without
regard to race, color, religion, sex, or national origin.

(3) The Contractor will send to each labor union or representative of workers with which it has a
collective bargaining agreement or other contract or understanding, a notice to be provided advising the
said labor union or workers’ representatives of the Contractor’s commitments under this section and
shall post copies of the notice in conspicuous places available to employees and applicants for
employment.

(4) The Contractor will comply with all provisions of Executive Order 11246 of September 24, 1965,
and of the rules, regulations, and relevant orders of the Secretary of Labor.

(5) The Contractor will furnish all information and reports required by Executive Order 11246 of
September 24, 1965, and by rules, regulations, and orders of the Secretary of Labor, or pursuant thereto,
and will permit access to his books, records, and accounts by the administering agency and the Secretary
of Labor for purposes of investigation to ascertain compliance with such rules, regulations, and orders.

(6) In the event of the Contractor’s noncompliance with the nondiscrimination clauses of this contract or
with any of the said rules, regulations, or orders, this contract may be canceled, terminated, or
suspended in whole or in part and the Contractor may be declared ineligible for further Government
contracts or federally assisted construction contracts in accordance with procedures authorized in
Executive Order 11246 of September 24, 1965, and such other sanctions may be imposed and remedies
invoked as provided in Executive Order 11246 of September 24, 1965, or by rule, regulation, or order of
the Secretary of Labor, or as otherwise provided by law.

(7) The Contractor will include the portion of the sentence immediately preceding paragraph (1) and the
provisions of paragraphs (1) through (7) in every subcontract or purchase order unless exempted by
rules, regulations, or orders of the Secretary of Labor issued pursuant to section 204 of Executive Order
11246 of September 24, 1965, so that such provisions will be binding upon each subcontractor or
vendor. The Contractor will take such action with respect to any subcontract or purchase order as the
administering agency may direct as a means of enforcing such provisions, including sanctions for
noncompliance: Provided, however, that in the event a contractor becomes involved in, or is threatened
with, litigation with a subcontractor or vendor as a result of such direction by the administering agency
the Contractor may request the United States to enter into such litigation to protect the interests of the
United States.

FEDERAL FAIR LABOR STANDARDS ACT (FEDERAL MINIMUM WAGE)
SOLICITATION CLAUSE

All contracts and subcontracts that result from this solicitation incorporate by reference the provisions of
29 CFR part 201, the Federal Fair Labor Standards Act (FLSA), with the same force and effect as if



given in full text. The FLSA sets minimum wage, overtime pay, recordkeeping, and child labor
standards for full and part-time workers.

The Contractor has full responsibility to monitor compliance to the referenced statute or regulation. The
Contractor must address any claims or disputes that arise from this requirement directly with the U.S.
Department of Labor — Wage and Hour Division.

CERTIFICATION REGARDING LOBBYING

This section applies if the dollar amount of the Agreement exceeds $100,000.

The Bidder or Offeror certifies by signing and submitting this bid or proposal, to the best of his or her
knowledge and belief, that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the Bidder or
Offeror, to any person for influencing or attempting to influence an officer or employee of an
agency, a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, the making of any Federal loan, the entering into of any cooperative
agreement, and the extension, continuation, renewal, amendment, or modification of any
Federal contract, grant, loan, or cooperative agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any person
for influencing or attempting to influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in
connection with this Federal contract, grant, loan, or cooperative agreement, the undersigned
shall complete and submit Standard Form-LLL, “Disclosure Form to Report Lobbying,” in
accordance with its instructions.

(3) The undersigned shall require that the language of this certification be included in the award
documents for all sub-awards at all tiers (including subcontracts, subgrants, and contracts under
grants, loans, and cooperative agreements) and that all sub-recipients shall certify and disclose
accordingly.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making or
entering into this transaction imposed by section 1352, title 31, U.S. Code. Any person who fails to file
the required certification shall be subject to a civil penalty of not less than $10,000 and not more than
$100,000 for each such failure.

PROHIBITION OF SEGREGATED FACILITIES

This section applies if the Agreement includes tasks that qualify as construction work as defined by 41
CFR part 60.

(a) The Contractor agrees that it does not and will not maintain or provide for its employees any
segregated facilities at any of its establishments, and that it does not and will not permit its employees to
perform their services at any location under its control where segregated facilities are maintained. The
Contractor agrees that a breach of this clause is a violation of the Equal Employment Opportunity clause
in this contract.



(b) “Segregated facilities,” as used in this clause, means any waiting rooms, work areas, rest rooms and
wash rooms, restaurants and other eating areas, time clocks, locker rooms and other storage or dressing
areas, parking lots, drinking fountains, recreation or entertainment areas, transportation, and housing
facilities provided for employees that are segregated by explicit directive or are in fact segregated on the
basis of race, color, religion, sex, or national origin because of written or oral policies or employee
custom. The term does not include separate or single-user rest rooms or necessary dressing or sleeping
areas provided to assure privacy between the sexes.

(c) The Contractor shall include this clause in every subcontract and purchase order that is subject to the
Equal Employment Opportunity clause of this contract.



OCCUPATIONAL SAFETY AND HEALTH ACT OF 1970

All contracts and subcontracts that result from this solicitation incorporate by reference the requirements
of 29 CFR Part 1910 with the same force and effect as if given in full text. The employer must provide
a work environment that is free from recognized hazards that may cause death or serious physical harm
to the employee. The employer retains full responsibility to monitor its compliance and their
subcontractor’s compliance with the applicable requirements of the Occupational Safety and Health Act
of 1970 (20 CFR Part 1910). The employer must address any claims or disputes that pertain to a
referenced requirement directly with the U.S. Department of Labor — Occupational Safety and Health
Administration.

PROCUREMENT OF RECOVERED MATERIALS

This section applies if the Agreement involves the procurement of a product that exceeds $10,000.

Contractor and subcontractor agree to comply with Section 6002 of the Solid Waste Disposal Act, as
amended by the Resource Conservation and Recovery Act, and the regulatory provisions of 40 CFR Part
247. In the performance of this contract and to the extent practicable, the Contractor and subcontractors
are to use products containing the highest percentage of recovered materials for items designated by the
Environmental Protection Agency (EPA) under 40 CFR Part 247 whenever:

1) The contract requires procurement of $10,000 or more of a designated item during the fiscal
year; or

2) The contractor has procured $10,000 or more of a designated item using Federal funding during
the previous fiscal year.

The list of EPA-designated items is available at www.epa.gov/smm/comprehensive-procurement-
guidelines-construction-products.

Section 6002(c) establishes exceptions to the preference for recovery of EPA-designated products if the
contractor can demonstrate the item is:

a) Not reasonably available within a timeframe providing for compliance with the contract
performance schedule;

b) Fails to meet reasonable contract performance requirements; or

c) Isonly available at an unreasonable price.

RIGHTS TO INVENTIONS

This section applies if the Agreement is with a small business firm or nonprofit organization and
includes the performance of experimental, developmental, or research work.

Contracts or agreements that include the performance of experimental, developmental, or research work
must provide for the rights of the Federal Government and the Owner in any resulting invention as
established by 37 CFR part 401, Rights to Inventions Made by Non-profit Organizations and Small
Business Firms under Government Grants, Contracts, and Cooperative Agreements. This contract
incorporates by reference the patent and inventions rights as specified within 37 CFR §401.14.
Contractor must include this requirement in all sub-tier contracts involving experimental,
developmental, or research work.



TERMINATION FOR CONVENIENCE (PROFESSIONAL SERVICES)

This section applies if the dollar amount of the Agreement exceeds $10,000.

The Owner may, by written notice to the Consultant, terminate this Agreement for its convenience and
without cause or default on the part of Consultant. Upon receipt of the notice of termination, except as
explicitly directed by the Owner, the Contractor must immediately discontinue all services affected.

Upon termination of the Agreement, the Consultant must deliver to the Owner all data, surveys, models,
drawings, specifications, reports, maps, photographs, estimates, summaries, and other documents and
materials prepared by the Engineer under this contract, whether complete or partially complete.

Owner agrees to make just and equitable compensation to the Consultant for satisfactory work
completed up through the date the Consultant receives the termination notice. Compensation will not
include anticipated profit on non-performed services.

Owner further agrees to hold Consultant harmless for errors or omissions in documents that are
incomplete as a result of the termination action under this clause.

TERMINATION FOR DEFAULT (PROFESSIONAL SERVICES)

Either party may terminate this Agreement for cause if the other party fails to fulfill its obligations that
are essential to the completion of the work per the terms and conditions of the Agreement. The party
initiating the termination action must allow the breaching party an opportunity to dispute or cure the
breach.

The terminating party must provide the breaching party [7] days advance written notice of its intent to
terminate the Agreement. The notice must specify the nature and extent of the breach, the conditions
necessary to cure the breach, and the effective date of the termination action. The rights and remedies in
this clause are in addition to any other rights and remedies provided by law or under this agreement.

a) Termination by Owner: The Owner may terminate this Agreement in whole or in part, for the
failure of the Consultant to:
1. Perform the services within the time specified in this contract or by Owner approved extension;

2. Make adequate progress so as to endanger satisfactory performance of the Project; or
3. Fulfill the obligations of the Agreement that are essential to the completion of the Project.

Upon receipt of the notice of termination, the Consultant must immediately discontinue all services
affected unless the notice directs otherwise. Upon termination of the Agreement, the Consultant must
deliver to the Owner all data, surveys, models, drawings, specifications, reports, maps, photographs,
estimates, summaries, and other documents and materials prepared by the Engineer under this
contract, whether complete or partially complete.

Owner agrees to make just and equitable compensation to the Consultant for satisfactory work
completed up through the date the Consultant receives the termination notice. Compensation will not
include anticipated profit on non-performed services.

Owner further agrees to hold Consultant harmless for errors or omissions in documents that are
incomplete as a result of the termination action under this clause.



b)

If, after finalization of the termination action, the Owner determines the Consultant was not in default
of the Agreement, the rights and obligations of the parties shall be the same as if the Owner issued the
termination for the convenience of the Owner.

Termination by Consultant: The Consultant may terminate this Agreement in whole or in part, if
the Owner:
1. Defaults on its obligations under this Agreement;

2. Fails to make payment to the Consultant in accordance with the terms of this Agreement;

3. Suspends the Project for more than [180] days due to reasons beyond the control of the
Consultant.

Upon receipt of a notice of termination from the Consultant, Owner agrees to cooperate with
Consultant for the purpose of terminating the agreement or portion thereof, by mutual consent. If
Owner and Consultant cannot reach mutual agreement on the termination settlement, the Consultant
may, without prejudice to any rights and remedies it may have, proceed with terminating all or parts
of this Agreement based upon the Owner’s breach of the contract

In the event of termination due to Owner breach, the Engineer is entitled to invoice Owner and to
receive full payment for all services performed or furnished in accordance with this Agreement and
all justified reimbursable expenses incurred by the Consultant through the effective date of
termination action. Owner agrees to hold Consultant harmless for errors or omissions in documents
that are incomplete as a result of the termination action under this clause.



EXHIBIT D

Department of Port Control Specifications

For all work performed under the jurisdiction of the Department of Port Control, the technical
specifications located through the below link must be followed. Any deviation to these
specifications must be approved by Asset Management, in writing, before the performance of
any work, bidding or qualifying.

https://www.clevelandairport.com/ about-us/business-cle/asset-
management




- Exhibit "E"

Fee Table

Description

$ Per Hour

Hourly Service Fee - Inclusive of all services
provided

COMPANY NAME:

SIGNATURE:

DATE:




